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1 Treaties

Is your country party to any bilateral or multilateral treaties
for the reciprocal recognition and enforcement of foreign
judgments? What is the country’s approach to entering into
these treaties and what if any amendments or reservations has
your country made to such treaties?

Atpresent, New Zealand is not party to any bilateral or multilateral treaties
for the reciprocal recognition and enforcement of foreign judgments.

However, the Reciprocal Enforcement of Judgments Act 1934 (REJA)
provides for the enforcement of judgments given in the United Kingdom.
The REJA also extends to other courts and countries specified by govern-
ment regulations (Orders in Council).

At the time of writing, Orders in Council stand in respect of the fol-
lowing regions: Botswana, Belgium, Cameroon, Fiji, France, Hong Kong,
India, Kiribati, Lesotho, Malaysia, Nigeria, Norfolk Island, North Borneo,
Pakistan, Papua New Guinea, Sarawak, Sri Lanka, Singapore, Solomon
Islands, Swaziland, Tonga and Western Samoa.

Excluded from the scope of the REJA are Australian judgments, which
are enforceable under the Trans-Tasman Proceedings Act 2010 (TTPA).

2 Intra-state variations

Is there uniformity in the law on the enforcement of foreign
judgments among different jurisdictions within the country?

New Zealand does not have a federal system made up of multiple states
but rather is a single jurisdiction with laws that are applicable to the whole
country. Consequently, foreign judgment enforcement schemes are the
same across the entire jurisdiction (country).

3 Sourcesoflaw

‘What are the sources of law regarding the enforcement of
foreign judgments?

There are four ways in which foreign judgments can be enforced in New
Zealand. These are:
registration of an Australian judgment under the TTPA;
. otherwise, registration under the REJA where it applies; and
+ where the REJA does not apply; then:
+ amemorial of a judgment obtained in a Commonwealth country
may be registered under the Judicature Act 1908 (JA); or
+  anaction may be brought at common law.

The TTPA enables a ‘registrable judgment’ (a final and conclusive judg-
ment given by an Australian court or acknowledged tribunal) to be regis-
tered in a New Zealand court. The TTPA reflects the strong relationship
between New Zealand and Australia by minimising impediments to
enforcing certain Australian judgments and regulatory sanctions. Once
registered, the Australian judgment may be enforced as if it was a decision
of a New Zealand court,

The REJA applies to all judgments of the United Kingdom or other
countries as specified by Orders in Council (a current list of which is set
out in question 1). Further Orders in Council may be made in respect of
any country not presently acknowledged where New Zealand is satisfied
that substantial reciprocity of treatment will be assured (with respect to
enforcement) for money judgments given in New Zealand courts. If the
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REJA applies, a person may have the foreign judgment registered in a New
Zealand court and enforced.

Registering a memorial of a judgment under the JA is rarely used. It is
relevant to cases where the REJA and TTPA do not apply and the country
of original judgment is part of the Commonwealth.

Enforcement at common law involves bringing a fresh set of proceed-
ings in New Zealand that are based on the foreign judgment. This can only
be done if the REJA and TTPA do not apply. Judgment creditors will usu-
ally make an application for summary judgment (a short form proceeding
where the applicant or creditor alleges that there is no arguable defence to
their claim) with affidavit evidence providing certain information about the
foreign judgment (including a copy of the judgment) and the debt owed.

4 Hague Convention requirements
To the extent the enforcing country is a signatory of the Hague
Convention on Recognition and Enforcement of Foreign
Judgments in Civil and Commercial Matters, will the court
require strict compliance with its provisions before recognising
aforeign judgment?

New Zealand is not a signatory.

5 Limitation periods

Whatis the limitation period for enforcement of a foreign
judgment? When does it commence to run? In what
circumstances would the enforcing court consider the statute
of limitations of the foreign jurisdiction?

An application to register a foreign judgment under either the TTPA
or REJA must be made within six years after the day on which the judg-
ment is given (or the last date of judgment, if there have been appellate
proceedings).

Judgments registered under the JA are treated as contract debts and
are subject to the Limitation Act 2010 (which applies to all common law
actions). The Limitation Act 2010 requires that a proceeding must be
brought within six years of the date on which judgment was given in the
foreign court.

A New Zealand court, in determining whether to register a foreign
judgment to which the TTPA or the REJA applies, may consider the limi-
tation period of the foreign jurisdiction. Both Acts require that for a judg-
ment to be registered with a New Zealand court the judgments must be
enforceable in the country of original proceedings, that is, their limnitation
periods must have not expired in the original country.

6 Typesofenforceable order

‘Which remedies ordered by a foreign court are enforceable in

your jurisdiction?

Money judgments are enforceable using the procedures outlined in ques-
tion 3.

Orders for specific performance or injunctions are enforceable if the
TTPA or the REJA apply. If these Acts do not apply, these types of orders
are not enforceable unless they are for payment of a definite sum of money.
But orders for specific performance or injunctions against the Crown (the
state), or judgments in rem against Crown property (eg, aircraft or ships),
are not enforceable.
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Foreign interim orders are enforceable under the REJA to the same
extent that a foreign final order is enforceable. However, caution needs to
be taken with interim orders: when enforcing a foreign judgment, the judg-
ment must be ‘final and conclusive’. The orders sought must not be capable
of variation by the foreign court.

Arbitration awards are enforceable under the Arbitration Act 1996.
Further, New Zealand is a signatory to the Convention of the Recognition
and Enforcement of Arbitral Awards (New York Convention). The New
York Convention makes arbitral awards of Convention states enforceable
in all other Convention states as if they were domestic arbitral awards.

With regard to personal insolverncy, a person adjudicated bankrupt in
another country will not be recognised as a bankrupt in New Zealand,

7 Competent courts

Must cases seeking enforcement of foreign judgments be
brought in a particular court?

A plaintiff seeking enforcement under the REJA must register the foreign
judgment with the High Court. Under the TTPA, a foreign judgment can
be registered with the High Court or a lower court that has jurisdiction to
issue the relief claimed. Actions brought under the JA or the common law
are also commenced in the High Court.

8 Separation of recognition and enforcement

To what extent is the process for obtaining judicial recognition
of a foreign judgment separate from the process for
enforcement?

New Zealand law separates recognition and enforcement of foreign
judgments.

With respect to the former, registration of the foreign judgment is not
a requirement, and there is no formal process per se. If the REJA applies
(or would apply if the foreign judgment was a money judgment), then the
REJA states that, whether or not the judgment is or can be registered, it will
be recognised as being conclusive between the parties for all proceedings
founded on the same cause of action. Similarly, at common law, the court
may recognise the foreign judgment as giving rise to an estoppel if a party
raises that issue in the same or similar claim brought in a New Zealand
court.

With respect to the latter process, registration is the usual first step to
enforcement. The REJA, TTPA and JA all provide for enforcement by reg-
istering certain foreign judgments (or memorials of foreign judgments in
the case of the JA). Once a judgment is registered, it has the same force and
effect as if it were originally given in the High Court. This allows a judg-
ment creditor to commence proceedings and seek any of the enforcement
remedies available under New Zealand law.

For all remaining judgments not covered by the REJA, TTPA or JA,
a common law enforcement process may be followed. This law requires
fresh proceedings to be commenced in New Zealand. The creditor must
show that the foreign judgment was final and conclusive, and the foreign
court had jurisdiction according to New Zealand rules of private interna-
tional law. Issues of jurisdiction are discussed further in question 14.

9 Defences

Can a defendant raise merits-based defences to liability or to
the scope of the award entered in the foreign jurisdiction, oris
the defendant limited to more narrow grounds for challenging
aforeign judgment?

A defendant cannot raise merits-based defences to liability or to the scope
of the award. The defendant is limited to narrower grounds for challeng-
ing a foreign judgment, namely, applying to have its registration set aside
or resisting its enforcement. The undetlying principles for these grounds
depend upon the way the foreign judgment was registered, as set out below.
Under the REJA, a judgment debtor can apply to set aside a registered
judgment on the following grounds:
- the REJA does not apply;
+  the foreign court lacked jurisdiction to issue the judgment;
the judgment debtor did not receive sufficient notice of the original
proceedings to be able to defend them;
+  the judgment was obtained by fraud;
the enforcement of the judgment would be contrary to New Zealand
public policy; and
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the rights under the judgment are not vested in the person who applied
for registration.

Registration may also be set aside if, before the date of the foreign judg-
ment, the matter was subject to a final and conclusive judgment in another
court with jurisdiction over the proceeding.
Under the TTPA, a registered judgment may be set aside on the fol-
lowing grounds:
- the TTPA does not apply;
+ enforcement of the judgment would be contrary to New Zealand pub-
lic policy; and
the subject matter of the judgment was immovable property or a judg-
ment in rem with regard to movable property, and the property at the
time of the original proceeding was not based in Australia.

Section 61 of the TTPA states that these are the only grounds upon which a
registered judgment may be set aside. As such, and unlike the REJA, fraud
is not a standalone ground for the setting aside of a judgment. It remainsto
be determined whether fraud may nonetheless fall within the public policy
exception.

At common law (and under the JA), a judgment debtor may resist
enforcement upon the following grounds:

the judgment was obtained by fraud;
«  enforcement would be contrary to New Zealand public policy; and

the proceedings giving rise to the judgment were contrary to natural

justice.

10 Injunctive relief

May a party obtain injunctive relief to prevent foreign
judgment enforcement proceedings in your jurisdiction?

No. Under the REJA or TTPA, the entitled party or creditor is able to reg-
ister an applicable foreign judgment as of right. The judgment debtor’s
ability to ‘defend’ the foreign judgment is then limited to applying to set it
aside based on the grounds set out in question 9.

Similarly, where an entitled party or creditor attempts to either regis-
ter a memorial of the foreign judgment under the JA or bring an action at
common law, the judgment debtor can only oppose the entitled party or
creditor’s application or proceeding on the grounds in question 9.

11 Basicrequirements for recognition

‘What are the basic mandatory requirements for recognition of
aforeign judgment?

For a foreign judgment to be recognised under the REJA, it must be from
(o, upon application, declared to be from) a country to which the REJA
applies (see question 1). The judgment must also be enforceable in the orig-
inating country and cannot already have been satisfied. Money judgments
need to be final and conclusive and cannot be for the payment of taxes,
fines or similar penalties. For non-money judgments, the New Zealand
court must be satisfied that a similar order could be enforced in the coun-
try of the original court.

Under the TTPA, a judgment of an Australian court can be recognised
if it is final and conclusive. The TTPA does, however, list some specific
judgments and orders that are not recognised.

Ajudgment will be recognised under the common law and the JA if the
following are satisfied:

. theforeign court’s jurisdiction over the judgment debtor is recognised
by New Zealand law;

«  thejudgment is for a debt or a definite sum of money (excluding taxes,
fines and other such penalties); and

«  thejudgment is final and conclusive.

12 Other factors

May other non-mandatory factors for recognition of a foreign
judgment be considered and if so what factors?

Other factors may prevent recognition (and enforcement). These include
the grounds under the REJA and TTPA upon which a judgment debtor can
rely to set aside registration of a foreign judgment; likewise, the grounds
for resisting enforcement under the common law (see question 9).

Getting the Deal Through - Enforcement of Foreign Judgments 2015

© Law Business Research Ltd 2014



Hesketh Henry

NEW ZEALAND

13 Procedural equivalence

Is there a requirement that the judicial proceedings where
the judgment was entered correspond to due process in your
jurisdiction, and if so, how is that requirement evaluated?

There isno positive requirement that, for a foreign judgment to be enforce-
able, it must have been determined in a country with similar judicial pro-
cedures as New Zealand. However, there are certain grounds for avoiding
enforcement that implicate this notion.

For example, a judgment registered under the REJA can be set aside
if the judgment debtor (the defendant in the original proceedings) did not
receive notice of those proceedings in sufficient time to enable him or her
to appear in his or her defence (notwithstanding that the process of the
original court may have been followed).

Enforcement through the JA and the common law can be prevented by
a judgment debtor if proven that enforcement would be contrary to New
Zealand conceptions of natural justice. Breaches of natural justice would
include receiving insufficient notice of proceedings to be able to defend
them and not having a fair opportunity to present a defence.

The TTPA is silent to any requirements or grounds of resistance as
regards to foreign judicial process. As New Zealand and Australia fol-
low similar judicial procedures, it is unlikely that questions of procedural
equivalence will be an issue.

14. Personal jurisdiction

Will the enforcing court examine whether the court where
the judgment was entered had personal jurisdiction over the
defendant, and if so, how is that requirement met?

A judgment registered under the REJA must be set aside if the original

court had no jurisdiction, which will be the case when:

«+  the subject matter of the proceedings was property outside the country
of the original court;
the proceedings were contrary to an agreement to settle out of court
and the judgment debtor did not submit to court action; or

+  the judgment debtor was entitled to immunity from the foreign
jurisdiction.

The REJA states that a court will be deemed to have jurisdiction:

«  for a claim in personam, when the judgment debtor submitted to the
foreign jurisdiction or the judgment debtor was, at the time the pro-
ceedings were initiated, resident in the foreign country; and

«  foraninrem claim, where the property was, at the time of the proceed-
ings, in the foreign country.

The TTPA does not expressly include lack of personal jurisdiction as one of
the grounds upon which a registered judgment may be set aside (see also
question 15).

Under the JA, foreign judgments will not be enforced if the common
law test for jurisdiction is not met. The common law will recognise a for-
eign court’s jurisdiction to give either an in rem or in personam judgment
on the same basis as the REJA set out above.

It is sufficient to allege, for the purposes of establishing jurisdiction
under the JA, that the judgment debtor:

ia a national of the forelgn country;

. possesses property in the foreign country;

is domiciled in the foreign country;

+  was present in the foreign country at the commencement of the for-
eign proceedings; or

was correctly served outside the foreign country.

Provided that New Zealand can recognise the jurisdiction of the foreign
court inlight of the factors set out above, it need not matter that the foreign
court lacked jurisdiction under the law of its own country.

15 Subject-matter jurisdiction
Will the enforcing court examine whether the court where the

judgment was entered had subject-matter jurisdiction over the
controversy, and if so, how is that requirement met?

The REJA and TTPA do not include lack of subject matter jurisdiction
among the grounds for setting aside a registered judgment.

www.gettingthedealthrough.com

Of course, judgments registered under the REJA and TTPA are only
enforceable in New Zealand if they are enforceable in the country of the
original court. If the foreign court lacked subject-matter jurisdiction it
would presumably be unable to enforce the judgment. That, however, is a
challenge that may well have been raised in the original proceedings in the
foreign jurisdiction. Absent express statutory authority to set aside on this
basis, it is unlikely a New Zealand court would second-guess a ruling from
that jurisdiction.

Moreover, under the TTPA, an application to stay the New Zealand
enforcement proceedings may be made to permit a liable party to apply in
Australia to set aside, vary or appeal any judgment given by the Australian
court. This would seem the more likely route to be adopted by a liable party
who wished to raise a challenge to the Australian court’s jurisdiction.

Lack of subject matter jurisdiction may be raised at common law. This
would, accordingly, also amount to a ground to deny enforcement under
the JA.

16 Service

Must the defendant have been technically or formally served
with notice of the original action in the foreign jurisdiction,
oris actual notice sufficient? How much notice is usually
considered sufficient?

Asa general rule, New Zealand does not impose additional sexvice require-
ments. But a judgment registered under the REJA may be set aside on the
grounds that the judgment debtor, as a defendant in the original proceed-
ings, did not appear and did not receive sufficient notice to enable him or
her to defend the proceedings.

In addition, under the principles of common law, a judgment debtor
may request that the court refuse recognition and enforcement of a foreign
judgment on the grounds that a lack of formal service is contrary to the
principles of natural justice.

These matters are also discussed in question 13.

17 Fairness of foreign jurisdiction

Will the court consider the relative inconvenience of the
foreign jurisdiction to the defendant as a basis for declining to
enforce a foreign judgment?

There is no provision in place allowing a New Zealand court to decline
enforcement on the basis of the foreign jurisdiction’s inconvenience for
the defendant,

18 Vitiation by fraud

Will the court examine the foreign judgment for allegations of
fraud upon the defendant or the court?

Aforeign judgment obtained by fraud on the part of the successful party or
the foreign court will not be recognised or enforced in New Zealand under
the REJA or the common law.

The REJA does not require that the evidence of fraud be newly discov-
ered. Further, a judgment debtor does not need to establish a prima facie
case of fraud for the court to set down a trial of the issue. A court can exer-
cise its discretion to direct a trial if the court considers that there may have
been a fraud, the defendant is acting in good faith and the defendant is not
seeking a new trial on effectively the same evidence and issues.

Correspondingly, under common law, it seems irrelevant that the
party failed to raise the issue of fraud at the original proceedings despite
the relevant facts being known at the time. However, contrary to the REJA,
common law requires the party alleging fraud to establish a prima facie
case of fraud and disclose full particulars for a court to inquire into the
judgment.

Once a memorial of a foreign judgment has been registered in accord-
ance with the JA, the party in whose favour the foreign judgment was given
may apply to the New Zealand court to require the defendant to show,
within a certain time, why the foreign judgment should not be executed.
The defendant may argue that one of the common law defences - such as
fraud - is available to it.

With respect to the TTPA, section 61 provides an exclusive list of
grounds for the setting aside of a registered judgment. Fraud is not among
those grounds. It remains to be seen whether the broad public policy
exception might, however, encompass fraud.
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19 Public policy
Will the court examine the foreign judgment for consistency
with the enforcing jurisdiction’s public policy and substantive
laws?

A judgment debtor may apply to have a judgment registered under the
REJA or TTPA set aside on the ground that it is contrary to public policy.
Yet the courts seem reticent to act on these grounds, as the competing con-
sideration to engaging in a public policy analysis is maintaining judicial
comity with the foreign jurisdiction.

Common law does not allow for the enforcement of a foreign judg-
ment if enforcement would be contrary to New Zealand public policy. On
this basis a court may also find there is insufficient cause to order execution
of a foreign judgment under the JA’s process.

Under the common law, defences like undue influence, duress and
coercion may also come within the umbrella of public policy. To raise
them, the defendant must not have already raised them in the foreign
court. Moreover, these matters cannot be raised in New Zealand if they
could have been raised in the foreign court.

With respect to substantive law, if the foreign judgment is contrary
to a New Zealand law, the court may decline to enforce it on public policy
grounds, but the public policy exception is a very narrow one. The fact that
a foreign judgment may be founded upon causes of action that would not
be available in New Zealand does not mean that the foreign judgment is
contrary to public policy and hence unenforceable,

It is not contrary to public policy to enforce a foreign judgment if
exemplary damages were awarded by the foreign court when, in contrast,
if the original proceeding had been heard by a New Zealand court, they
could not have been awarded.

20 Conflicting decisions

What will the court do if the foreign judgment sought to
be enforced is in conflict with another final and conclusive
judgment involving the same parties or parties in privity?

Under the REJA, a foreign judgment’s registration may be set aside if the
matter had already been subject to a final and conclusive judgment by
another court having jurisdiction. Under general common law principles,
where there are two conflicting foreign judgments that are entitled to rec-
ognition under New Zealand law, the first in time will prevail.

21 Enforcement against third parties

Will a court apply the principles of agency or alter ego to
enforce a judgment againsta party other than the named
judgment debtor?

The REJA and TTPA do not make explicit provision for enforcement
against other entities, yet both define a judgment debtor or liable person
both as the person against whom the judgment was given and a person
against whom the judgment is enforceable under the law of the original
court. Accordingly, if the foreign judgment is enforceable against a third
party under the laws of the original court, then the foreign judgment may
be enforced against a third party in New Zealand.

22 Alternative dispute resolution

‘What will the court do if the partieshad an enforceable
agreement to use alternative dispute resolution, and the
defendant argues that this requirement was not followed by the
party seeking to enforce?

There is no provision that allows a New Zealand court to reopen and review
the merits of a foreign judgment and, as such, refuse enforcement on the
grounds that there was a valid alternate dispute resolution mechanism in
place.

However if the existence of the agreement to use alternative dispute
resolution was fraudulently concealed, then there may be a basis for resist-
ing enforcement of the foreign judgment in New Zealand on the ground
of fraud.

23 Favourably treated jurisdictions
Arejudgments from some foreign jurisdictions given greater
deference than judgments from others? If so, why?

There is no explicit deference given. Any deference is probably implicit
by way of procedural ease, with the TTPA and REJA’s process the most
straightforward.

08

The REJA is based on the principle of reciprocity, and as such, it
expresses a preference for foreign jurisdictions that give substantial reci-
procity of treatment to a judgment by a New Zealand court. The REJA
empowers the Governor-General, by Order in Council, to direct that judg-
ments from certain superior and inferior courts of certain countries be
enforceable under the provisions of the REJA. These are outlined in ques-
tion 1. As also indicated in question 1, certain Australian judgments are
enforceable under the TTPA.

The effect of straightforward registration under the TTPA or REJA is to
give the foreign judgment the same force and effect as if it were a judgment
given by the New Zealand court. This makes enforcement easier.

24 Alteration of awards

Will a court ever recognise only part of a judgment, or alter or
limit the damage award?

Under the REJA and TTPA, if a money judgment has been partially satis-
fied, then the judgment should only be registered in respect of the balance.
If a REJA-registered judgment is set aside on the grounds that is has already
been partly satisfied, the court may order that the judgment be registered
for the balance remaining payable at that date. Similarly, at common law
(and under the JA), if the foreign judgment has been partly satisfied, the
party in whose favour the judgment was given can pursue the balance.

Otherwise, the JA provides for the execution of the whole of a foreign
judgment, and the court cannot decide that only part of the foreign judg-
ment may be recognised unless the judgment is truly severable and differ-
ent considerations apply to the several parts.

The REJA and TTPA provide that, where a judgment is in respect of
different matters {eg, it gives different types of relief), and where the court
considers that some (but not all) of the provisions of the judgment would, if
contained in a separate judgment, be registrable under the respective acts,
then the judgment may be registered in New Zealand in respect of those
registrable provisions only.

Other than as set out above, there appears to be no rule empowering
the court to alter the judgment’s substance.

25 Currency, interest, costs

Inrecognising a foreign judgment, does the court convert the
damage award to local currency and take into account such
factors as interest and court costs and exchange controls?

If interest claims are allowed, which law governs the rate of
interest?

In applying for registration under the REJA or TTPA, a party can ask
the court to register judgment in the judgment currency. Otherwise, by
default, the judgment will be registered for an equivalent sum of New
Zealand currency (based on the exchange rate the working day before the
date of application for registration in the case of the TTPA, and the date of
the application itself in the case of REJA). The practice is the same under
common Jaw and the JA.

Registration under the REJA is both for the principal judgment sum
plus any interest that would be due under the laws of the country where the
original judgment was issued. That interest is recoverable for the period
from the date of the foreign judgment to the date of the New Zealand
judgment.

Per the TTPA, interest on money payable under a registered Australian
judgment is payable at the same rate and in respect of the same period, as
would be applicable in the original Australian court o tribunal.

The only interest payable when enforcement is sought under the JA
will be if the foreign court itself, in its judgment, provided for interest.

Under common law, the rate of interest is prescribed either by the law
of the country where the original judgment was given (if that rate is ade-
quately proved) or by the rate prescribed in the JA.

A judgment registered under the REJA will also reflect reasonable
costs of and incidental to registration, which includes the costs of obtain-
ing a certified copy of the judgment from the original court. In addition to
allowing for recovery of the costs and expenses associated with registering
the judgment, the TTPA provides for the recovery of reasonable costs and
expenses associated with attempting to enforce the judgment,

Under the JA, costs may be awarded to a successful applicant on an
order that the foreign judgment be executed.
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26 Security

Is there a right to appeal from a judgment recognising or
enforcing a foreign judgment? If so, what procedures, if any, are
available to ensure the judgment will be enforceable against
the defendant if and when it is affirmed?

There is a right to apply to the New Zealand court to have a foreign judg-
ment registered under the REJA set aside (see question 9). A judgment reg-
istered under the REJA will not be enforced while the defendant can apply
toset aside the registration (and, if an application has been made, there will
be no enforcement until it has been determined).

Once a memorial of a foreign judgment is filed in the New Zealand
court in accordance with the JA, the defendant may resist enforcement if
it can establish one of the defences available at common law (see ques-
tion 9) or because the judgment is not of a kind enforceable at common
law. Obviously, the same matters would be available to resist enforcement
under common law.

There are no express provisions giving a right to appeal enforcement.
Recourse may be had to New Zealand's High Court Rules: a court may stay
enforcement of a judgment or set aside the enforcement process on the
basis (in the case of the former) that a substantial miscarriage of justice
would likely result if the judgment were enforced, or, for the latter, because
the enforcement process was issued contrary to either a court order, the
agreement of the parties, or good faith. In addition, as noted, under the
TTPA, the New Zealand court may stay enforcement for a period to allow
the defendant to apply to the relevant Australian court or tribunal to set
aside, vary or appeal the original judgment.

In the intervening period, if there was concern that the judgment
debtor might remove assets from the jurisdiction, a judgment creditor
could ask the court to make a Mareva injunction order. New Zealand courts
have recognised the importance of granting Mareva injunctions as a form
of protection to judgment creditors who face the risk of a judgment debtor
shifting his or her assets to another jurisdiction.

Assuming registration of the judgment is not set aside (if under the
TTPA or REJA), any stay given lapses, and, in the case of the TTPA, the
defendant isunsuccessful in setting aside, varying or appealing the original
judgment, then the successful party in the foreign judgment will be able to
proceed with enforcement.

27 Enforcement process

Once a foreign judgment is recognised, what is the process for
enforcing itin your jurisdiction?

Standard enforcement processes include:

. arrest orders (for non-money judgments) or charging orders over the
estate, right, title or interest of the judgment debtor;

«  attachment orders;

+  possession orders;

- saleorders;
sequestration orders; and

+ bankruptey or liquidation.

Update and trends

Over the past 12 months the New Zealand courts have started to
flesh out issues of scope and interpretation in relation to the TTPA,
which came into force in late 2013.

A recently considered issue relating to sexrvice under the TTPA
has been whether the provisions of the TTPA (and its associated
regulations) constitute a code displacing the power of the High
Court under the High Court Rules (HCR) to direct how a notice of
registration may be served.

In particular, the pertinent regulation under the TTPA
does not expressly authorise the court to direct any method of
substituted service upon an individual. Considering this to be
‘highly inconvenient’ and contrary to the purpose of the TTPA ‘to
minimise existing impediments to enforcing Australian judgments
and regulatory sanctions’, a recent High Court judgment concluded
that the TTPA regulations only displaced the HCR primary rules for
service, but did not displace the court’s powers to order secondary
forms of substituted service. Applying this distinction avoided ‘the
inconvenience of absconding Australian judgment debtors avoiding
service’ and met ‘the statutory purpose of minimising impediments
to enforcing Australian judgments in New Zealand’.

These are early days yet, and one can expect to see further
decisions on the interpretation of the TTPA coming before the New
Zealand courts. For example, it remains to be seen if the public
policy grounds for resisting enforcement may apply to cases of fraud.

It should be noted that the REJA and TTPA explicitly provide that a regis-
tered judgment may only be enforced in New Zealand if, and to the extent,
that the judgment is capable of being enforced in the country where the
original judgment was issued at the time when enforcement action is
taken.

28 Pitfalls

‘What are the most common pitfalls in seeking recognition or
enforcement of a foreign judgment in your jurisdiction?

‘When pursuing the original foreign proceedings, the plaintiff needs to be
cognisant of doing all in its power to avoid any pitfalls to later recogni-
tion and enforcement; for example, is there already a final and conclusive
judgment on the same subject matter by another court having jurisdic-
tion? Does the foreign court have jurisdiction over the original proceeding
according to New Zealand rules of private international law? Additionally,
the foreign proceeding needs to be conducted according to natural justice,
for example, the defendant needs to have sufficient notice to enable it to
defend the proceeding and there should be no suggestion of fraud, undue
influence, duress or coercion.

Once the foreign judgment has been obtained, and assuming it is final
and conclusive, the judgment creditor (keeping in mind the matters out-
lined at question 3) needs to ensure it selects the correct avenue of recogni-
tion and enforcement in New Zealand (of the TTPA, REJA, JA and common
law).
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